
Introduction
Section 205 of the Principle Act1 has been largely influential in how it has wrestled 
absolute control from the majority shareholders and directors to enable minority 
shareholders to effect change where otherwise they would be incapable of doing so. 
However this in itself is limited in its scope, largely by the rule in Foss v Harbottle2 and the 
overarching ʻprivilege of incorporationʼ that gives rise to case law such as this and statutes. 
Thus, although it has redressed the balance of rights given to shareholders, it is of little 
effect in a body of law that appears to favour the legal over the natural person.

The Statute Itself and the American Comparison
Companies in Ireland as a general rule operate on a smaller scale than in most other 
jurisdictions, where the role as shareholder will often overlap with that of being an 
employee or director of the company. Perhaps the most relevant comparison is the LLC or 
limited liability company in the US which is a smaller variation of incorporation. Moll affirms 
this by stating “a more intimate and intense relationship exists between capital and labor”3 
meaning in such instances the “minority shareholder is peculiarly vulnerable to abuse”4 as 
“dissension is inevitable in many LLCs”5. 

Whereas involuntary dissolution of the company as a whole is the main remedy available 
within the US, the fact that it has been left up to individual state legislatures and courts 
means in some instances itʼs impossible to know if such actions can even be taken. For 
instance, in New Jersey for instance despite Hopkins6 proposing that “the right to assert 
claims as an oppressed minority shareholder” exist (and later affirmed on appeal7), but 
there has been no other significant case law to support this. However this position could 
be compared to the Irish opinion on quasi-partnerships. Here the courts have been quick 
to note the relationship of “equality, mutuality, trust and confidence”8 that exists between a 
small number of shareholders. Irish Press PLC v Ingersoll9 went even further by applying 
the essence of partnership law (when one partner leaves it legally ends the original 
partnership and another begins with the existing members) and dissolution being the most 
pragmatic response. Thus in both jurisdictions, it can be said that ceasing a partnership 
can be the simplest way in which to rule.
Section 205 on the other hand, allows for the courts a more varied and certain route for 
those claiming oppression such as; the oppressor having to buy the petitioners shares; the 
petitioner buys the oppressors shares; the company buying either partyʼs shares (which 
become treasury shares until resold); the company being wound up; and a transaction or 
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act being revoked or altered. Subsection 3 of the PA does not allow for compensatory 
damages (although it is possible to bring an action for damages elsewhere) and this is 
supported by subsequent case law10, however this is not strictly the case in the US. As 
Moll states “particularly in states without an oppression-triggered dissolution statute, some 
courts have imposed a fiduciary duty between close corporation shareholders and have 
allowed an oppressed shareholder to bring a direct cause of action for breach of this 
duty”11; such a fiduciary duty could at least theoretically give rise to the awarding of 
damages. It is encouraging that such financial compensation has not seeped into Irish law 
as this is often deemed to be the most appropriate means of compensation, even where 
corporate criminal liability is concerned (although this could be due in part to that certain 
crimes such as those carrying a custodial sentence cannot be placed on a company); thus 
section 205 is effectively creating at least minor precedence, completely distinct from the 
vast body of company law. The very same subsection also gives the courts an ill-defined 
power to “end the matters complained of”.
Any member is capable of bringing such an action within this jurisdiction so long as it 
affects him/her personally but not necessarily in his/her role as a member12, meaning 
those who perform duel roles such as being a director and shareholder can for practical 
reasons bring an action (a positive element given the modest nature of most Irish 
companies). Furthermore it is not necessary for the applicant to have a strict minority 
holding, the courts having heard cases involving a 50% split between both parties in the 
dispute13. 

What Conduct is Required?
Oppression itself is an obvious requirement to bring a successful action, involving some 
degree of collusion and a generally applicable action being taken by shareholders or the 
directors themselves. There is no need for a series of acts to have been taken, an act in 
itself being capable of the same as established in Re Williams14. This had earlier been 
questioned and made distinct on whether or not “a multiplicity of unlawfulness in the same 
one act”15 existed but such a division of the acts being unlawful has been countered 
elsewhwere16 . Sadly the courts have not definitively defined what constitutes such 
behaviour, with “burdensome, harsh and wrongful”17 or in the US as “frustrating a 
shareholderʼs reasonable expectations”18. In Scottish Wholesale19, a co-op created a 
subsidiary to produce rayon with those that possessed the necessary license becoming 
minority shareholders in the subsidiary. When those same licenses became unnecessary, 
the co-op refused to supply the required materials as they had previously and produced 
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the rayon itself, eventually forcing the subsidiary into liquidation. A petition analogous to 
section 205 was granted based on these same principles. Ironically from a macro 
economics perspective, such practices would at least not be considered anti-competitive 
within the EU as the control exerted by the parent company on the subsidiary would make 
them the same undertaking, thus on principle this Irish perspective is groundbreaking in 
how it counters a market rather than person centred economy. Elsewhere it was held that 
a severance payment in addition to the purchase price of shares was a violation of section 
60 of the PA as it used company assets to benefit the party purchasing the same20.
The test is objective meaning no intention is required, simply the action to have the 
required effect as “the question (then) when deciding whether the conduct of the affairs of 
a company or the passing of a resolution is oppressive is whether, judged by objective 
standards it is”21. It also proposed that even those actions taken in good faith could be 
oppressive, giving further credence to the idea of objective disregard for minority 
shareholders. Conversely, despite the potential judgements clearing up the need for acts 
to be unlawful, it has largely been found that mismanagement and sheer incompetence 
are not enough in themselves to amount to oppression, such as in Re Five Minute22 where  
it was argued that the managing director acted with flagrant disregard for all shareholders 
other than himself and his wife yet the courts believed that that he had not met the 
standard required. Another later case23 found that even non-compliance with provisions of 
the Companies Acts were not enough and a scheme of a deliberate nature would be 
necessary (perhaps going against the idea of single acts being sufficient as it would imply 
the same and also go against the idea of objectivity as such a deliberate nature could infer 
the need for a mens rea or at least proof of an egregious negligence having occurred). As 
a result, there is often a need for acts to be fraudulent such as in Westwinds24 where on 
several grounds the company and shareholders were robbed of their rights. It is also 
important to note whether the petitioner could have brought an action if the acts had no 
been fraudulent as the rule in Foss v Harbottle25 would potentially limit their ability to take 
such an action (discussed later). It has also been held that the exclusion of shareholder-
directors26 and non-consultation by a director27 can amount to oppression in some 
instances.

Disregard of a members interest is a basis used sparingly by Irish courts for finding an 
action under section 205, preferring instead to rule on the basis of oppression. As such, it 
has not developed to the same extent as in the UK where Sam Weller28, Gibson J opined 
that rights and interests were two different concepts, the latter being a larger more all-
encompassing than just legal rights due to members being capable of having the same 
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rights but “different interests”29. The main Irish case law in the area Re Williams30, where 
preferences shareholders had deemed a dividend for themselves advisable (although only 
the ordinary shareholders were entitled to the same) but ordinary shareholders were not 
entitled to vote. As such, the preference shareholders did not in the strictest sense 
oppress but had no objective consideration for the latter interest despite being in good 
faith31. It must also be noted that to bring an action under 205, for disregard of interests, it 
must be brought in a personʼs capacity as a member but also as seen in some instances, 
as a director, etc.
Oppression or disregard of interests must arise out of the affairs of the conduct of the 
affairs of the company or from the powers of the directors. Courtney opines that “the 
powers of the directors refers to the directorsʼ exercise of their delegated powers of 
management which typically arise on foot of model reg 80”32 of the PA and affairs of the 
company amount to “the conduct of the member-shareholders when acting together as 
corporators”33. If a claim cannot be found within either of these grounds, it will not be found 
in favour of.

Foss v Harbottle & The Problem with Privilege
Perhaps one of the largest and most consistent failures of company law as a whole is 
evident throughout even 205. Despite it on the surface going again the interests of the 
company, it is clear to make distinctions that inevitably hamper its effectiveness overall. 
This arises from a philosophy that permeates the area within Ireland and the UK that 
extends a privilege to incorporation, harking back to when permission was granted by the 
King or Queen himself/herself, meaning that the general principles of piercing the veil for 
instance, that are restrictive in the ways in which to do the same and even higher 
standards for meeting the requirements. Despite Lord Haldane opining that “a corporation 
is an abstraction. It has no mind of its own any more than it has a body of its own”34, the 
general opinion is that of Solomon35 where companies are completely distinct and 
separate from its members. Even Lord Denning believed that “a company may in many 
ways be likened to a human body”36 (despite him using this analogy to find management 
capable of being held liable for a companyʼs criminality, it is still in line with the leading 
case law). Even the limitations that can be placed on bringing 205 actions such as in 
examinations is an external attack on its effectiveness and another instance where the 
potential survival of the company in its separate identity is put ahead of the interests of 
other parties. Generally this is a defence against creditors but the legal protection37 
granted to a company in such a predicament, with an initial 70 days protection granted, a 
potential 30 days extension (although issues must have arisen during the first 70, it is not 
automatic) and the court capable of granting itself extra time to examine the reports 
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provided is an extremely long time considering that no 205 actions can be granted and the 
directors themselves stay in place. The examiner is capable of taking the powers of the 
director but his/her main concern is the ongoing viability of the business and would not 
automatically focus on such issues, meaning that the effects of any potential oppression 
could become egregious in this waiting period.  
This is most evident when considering the requirements for oppression often need an act 
to amount to fraud, just as when pierces the veil, potentially amounting to more than just 
mere coincidence. Elgin Homes38 found that not completing the conditions of planning 
permission was not fraud as no funds had been siphoned or other such illegalities, but 
worse than this, OʼRiordan39 ruled that even legal requirements such as filing accounts, 
appointing an auditor, tax returns and directorsʼ meetings not being met was not enough to 
amount to more than mere mismanagement. Thus, the standard for both are artificially 
higher than may be prudent, especially with 205 actions but they indicative of a body of 
law that will always favour the company.
The rule in Foss v Harbottle40 is another restriction as it outlines that the separate legal 
identity of the company makes it the person to institute proceedings where the company 
suffers losses and as can be seen throughout, the remit given to companies can often be 
extremely wide due to the protection of this separate identity. Although it can as a general 
policy be justified in that shareholders have delegated management to the directors and it 
prevents the “floodgates” opening, where multiple legal actions can be brought effectively 
amounting to the same. This is understandable in OʼNeill41 where the plaintiffs shares had 
only decreased in value (the general position being the rights of a member must be 
affected) but may not hold true in some instances. Again the issues of illegality come into 
effect as the exceptions to the rule include acts being illegal or ultra-vires42 or being illegal 
within the corporate constitution where an act is passed by an ordinary resolution but 
requires a special resolution43. Both are illegal in some sense and the latter affects the 
voting rights of parties as it was not passed correctly and could have required a higher 
majority. However there is another proposition under the rule is that a party cannot seek to 
overturn decisions where it can be confirmed by a valid majority, a possible explanation 
being that in such settings, majority rules and corporate democracy should not be brought 
into question. Again fraud is capable of invalidating this precedence but harks back to 
Solomon44 in that fraud removes the veil (seen here in Menier45 and Cook46).

Conclusion
Section 205 has been effective in redressing the inequality for parties in dealing with 
companies, however only in so far as would be in keeping with the preexisting case law 

38 Dublin County Council v Elgin Homes Ltd (1984) ILRM 297

39 Dublin CC v OʼRiordan (1986) ILRM 104

40 Supra n2

41 OʼNeill v Ryan & Ryanair Ltd (1993) ILRM 557

42 Cockburn Newbridge Sanitary Steam Laundry Company (1915) 1 IR 237

43 Baillie v Oriental Telephone and Electric Co Ltd. (1915) 1 Ch 503

44 Supra n35

45 Menier v Hooperʼs Telegrahps Works (1874) 9 Ch App 350

46 Cook v Deeks (1916) 1 AC 554



and statutes in company law as a whole. As a result, a potentially imaginative provision is 
in no way as important an exception as it could otherwise be.
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