
The Conflict Between Free Content and a Creative Economy in the Internet Age

Introduction
The proliferation of the Internet has led to information and ideas being shared in a way 
never imagined before whilst leading to a battle between those who before had a 
monopoly on how their output was presented and shared with the public and a public that 
now expects free content from them and will no longer pay high premiums for the content 
remaining. Thus it comes down to how much copyright must be diluted to give the market 
what it demands as standard whilst protecting the commercial viability of the content as 
well as well as exploiting new mediums created by the Internet to access new revenue 
models. Unfortunately, the music industry in particular have done little to put forward a 
united front, sowing confusion amongst the public at large (not helped by a hugely varying 
international approach to copyright law), meaning file-sharing continues to be a viable 
alternative to paid content.

The Free Model
The constant craving for information amongst peers, especially that which is free only 
increases in such instances and pours over in the consumerʼs relationship with business 
and likewise artists, meaning we crave more free content from them in order to warrant us 
purchasing the paid variant. Although dealing with file-sharing (which we will discuss later), 
research has found that through content attained without a fee, “80% claim they bought at 
least one album after first sampling it on a file sharing network”1. Such research illustrates 
that even content given to the consumer (albeit illegal in this example) can increase the 
demand for the fee-based alternative. Chris Anderson believes that free is nothing new to 
business models but that “until recently, practically everything "free" was really just the 
result of what economists would call a cross-subsidy: You'd get one thing free if you 
bought another, or you'd get a product free only if you paid for a service”2, this however 
has changed as “the rise of "freeconomics" is being driven by the underlying technologies 
that power the Web. Just as Moore's law dictates that a unit of processing power halves in 
price every 18 months, the price of bandwidth and storage is dropping even faster. Which 
is to say, the trend lines that determine the cost of doing business online all point the same 
way: to zero”3. Lessig argues that this culture of “free” leads to "criminalizing an entire 
generation”4 for file-sharing when they believe that content should be so, especially “for a 
copyright system crafted more than a generation ago”5. We will look at this idea in more 
detail later, but first must discuss one of the most common assertions against copyright, 
that it is too complex to be understood and must be simplified in order to be followed.

Can The Test Be Simplified?
Lessig asserts that the law itself must be made easier so that people can be made aware 
of what has copyright protection more easily but there are large variations in how each 

1 F. Oberholzer & K. Strumpf, “The Effect of File Sharing on Record Sales: An Empirical Analysis” (March, 
2004) http://www.unc.edu/~cigar/papers/FileSharing_March2004.pdf accessed on 22 October 2010 12.35am

2 C. Anderson “Free! Why $0.00 Is the Future of Business” (25 February 2008, Wired Magazine) http://
www.wired.com/techbiz/it/magazine/16-03/ff_free?currentPage=all accessed on 23 October 02.25am

3 Ibid

4 L. Lessig, “Remix: Making Art and Commerce Thrive in the Hybrid Economy”  (Bloomsbury Academic, 
London, 2008) http://www.bloomsburyacademic.com/pdf%20files/Remix.pdf accessed on 23 October 2010 
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jurisdiction deal with even the concept of originality for example, which is an integral part of 
establishing such rights.
Both the UK and Ireland, perhaps based on their symbiotic nature and previous 
relationship have similar opinions on copyright although they are far from clear. Perhaps 
the first real instance involving these issues was University of London Press6, where it was 
found that originating from the author and not being a copy was enough to qualify for 
copyright protection; there was no need in this instance for any degree of creativity. Three 
subsequent case, Ladbrook Football7, Designer Guild8 and Marks & Spencer9 did little to 
settle the dispute concerning to what degree labour was integral to originality (although the 
latter two established that a mix of both creativity and labour was necessary, they could 
not fully iterate how each was divided). There are few cases that deal with the Irish context 
but the general approach in RTE10 and Gormley11 (the latter which quotes two conflicting 
tests of Atkinson LJ in Macmillan12) are equally as schizophrenic, stressing labour as both 
separate and distinct from creativity and analogous to the same.

Such differing opinions highlight that creating a uniform body of law governing international 
intellectual property law would be fraught with issues and inconsistencies. Granted, in 
other areas such as contract law, agreements such as the Rome Convention13 have been 
drawn up to attempt to codify that same area but this is without any real cultural 
significance. Copyright is so deeply rooted within the arts that culturally, some countries 
would take issue with the possibility of relaxing their laws regarding creativity. Conversely, 
if the law were to harmonised up (as is the general policy within the EU14), a time 
extension being granted and applied retrospectively. Allowing existing works that would 
breach works coming back under the remit of copyright would create an except that would 
not necessarily be useful, it would also affect works currently being produced that would 
be found to then infringe copyright yet again.
Lessig also argues that “thereʼs no registry for identifying the owners of copyrighted works. 
Nor is there even a list of which works are copyrighted”15. Although an interesting 
approach, to create a register of copyrighted works would first have to establish if such 
rights would be assumed upon creation, if so this would not entirely clarify the law as it 
could later be questioned as whether or not such protection should have been granted at 
first instance. To test each work before the court for whether it should be capable of 
copyright would place an unnecessary financial burden, a potential disincentive to 

6 University of London Press v University Tutorial Press (1916) 2 Ch 601

7 Ladbrook Football Ltd. v William Hill Ltd (1964) 1 All ER 465

8 Designer Guild Ltd. v Russell-Williams (2001) 1 All ER 700

9 Newspaper Licensing Agency Ltd. v Marks & Spencer (2002) RPC 4

10 RTE v Magill (1990) ILRM 534

11 Gormley v EMI (1999) ILRM 178

12 Macmillan v Cooper (1923) 40 TLR 186

13 1980 Rome Convention C 027, 26/01/1998 P.0034-0046 http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:41998A0126(02):EN:HTML accessed on 24 October 2010 13.25pm

14 European Parliament Press Release 12 February 2009 http://www.europarl.europa.eu/news/expert/
infopress_page/058-48812-040-02-07-909-20090209IPR48791-09-02-2009-2009-false/default_en.htm 
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creativity. His assertion that “fourteen years after a work was published, the copyright 
owner would have to register the work. If she failed to do so, then others could use it either 
freely or with a minimal royalty payment”16. This would give a degree of leeway in the 
timeframe given to artists to register their work but the economic or legal rationale for 
giving such a specific allowance is never explained. Worse still, he goes too far in 
asserting that a standard form of registration should not be applied but be developed so 
that upon uploading content online it is automatically registered, but who can troll the 
internet monitoring new uploads to see if copyright was asserted? And without a 
universally applied system of intellectual property law, which jurisdiction should apply to 
each upload for a technology that has yet to be create, for a problem that already exists 
and needs to be tackled now? These are issues Lessig seems happy to ignore.

Is File-Sharing Detrimental to Creativity and Should it be Legalised?
The idea of peer2peer filesharing in particular has been continually used by the music 
industry in particular to argue that it is a direct cause of the decrease in album sales. 
Although it has become a larger and larger activity online, allowing users to upload files for 
others to search and download and vice versa. Due to the original copy being kept in the 
original userʼs possession, it is a highly effective way in which to offer files to others (Fig. 
117 illustrates the intricacies in more detail). As already mentioned, Lessig believes that by 
hunting those who file-share we will only be punishing a behaviour that is widely accepted 
by modern society, especially so by the younger generations18. "We should always be 
thinking about how to moderate regulation in light of the likelihood that the target of 
regulation will comply. It does no one any good to regulate in ways that we know people 
will not obey”19 he argues, going on further to compare a free-to-air radio station not 
receiving donations and someone illegally downloading a music album20. Sadly the 
argument is redundant, as a publicly broadcast channel aired free of charge requesting 
voluntary donations does not meet the same threshold as an artist requesting payment 
before receiving a copy of their work; it is comparing two categories that are entirely 
unalike. Furthermore, he offers two suggestions “by authorizing at least noncommercial fi 
le sharing with taxes to cover a reasonable royalty to the artists whose work is shared, or 
by authorizing a simple blanket licensing procedure, whereby users could, for a low fee, 
buy the right to freely file- share”21. The first is unfair in that it would levy a cost upon all 
citizens for the activity of a small percentage of the population, if all were forced to pay for 
activities they were not partaking in, it could act as an incentive to do the same, pushing 
the number of people file-sharing upwards. Also, what could be considered a reasonable 
royalty is merely conjecture, something that would have to gain widespread support within 
the artistic community to be of any value. In the latter instance, it would have to be proved 
who was committing such acts and then, that they would be prepared to pay such a fee 
considering “file-sharing lowers the price of music, which draws in low-valuation individuals 

16 Ibid at 263-264

17 Supra n1 at 49

18 Supra n4

19 Ibid at xx

20 Ibid at xxi

21 Ibid at 271



who would otherwise not have purchased albums”22. The value such activity generates is 
difficult to ascertain, while one study shows that “five thousand downloads are needed to 
displace a single album sale”23 others argue that “music is not a moneymaking business. 
It's something they do for other reasons, from fun to creative expression. Which, of course, 
has always been true for most musicians anyway”24. The first study conducted was done 
so in 2004 and does not take into account anymore than one specific file-sharing 
community25, meaning the sample is skewed based on the particular information gathered 
from within it. The second instance is so entirely dismissive that it begs the question if the 
writer garnered any real information on the scope of file-sharing activity before making 
such assertions. Regardless, Lessigʼs belief that by decriminalising such activity it will 
decrease or even remain static or constant like it currently is, is without basis. New 
technologies may become available for the amateur artist to release works with little 
monetary expense but the transfer costs involved in producing a large studio release as is 
the usual practice can still remain quite high (even if the cost of distribution online is 
decreasing), meaning that like under Coaseʼs theorem26, the costs involved and potential 
inability to make a profit from artistic endeavours could lead to less being undertaken (as 
in the original theorem, legal action is not advantageous, here the cost of creating is not 
tempered by the potential financial gains later). The decrease in distribution will not negate 
the others commonly associated with creating a music album, tv show, etc.
The Irish legislature has tried to compensate for deficiencies within the law regarding 
issues such as file-sharing in the updated act of 200027. Such changes include the 
delivering up of all copies or items that produced such copies28, but perhaps more 
importantly, a conversion order can be sought so that if in this instance a CD is used to 
create a digital copy for peer2peer sharing, the digital copies can be seized. A criminal 
offence is also made if an item is transformed in such a way that it can be exploited for a 
use other than private and domestic use29 yet the most advanced potential use of these 
criminal offences regards protecting defeating devices30, which theoretically cover 
“jailbreaking” of mobile platforms such as the iPhone. As it currently stands, Apple has 
their devices locked into specific network providers and content (which can be downloaded 
through the iTunes store). This content when obtained through the proper channels has 
been vetted to some degree, whereas by blocking this protection, it is possible to access 
content which could infringe copyright in a multitude of ways; by criminalising the original 
act and potentially stopping it at that stage, it could help counter further infringements 
before they take place.
Treating copyright as merely commercial would logically to some degree emulate patent 
law, unfortunately that only further illustrates how the restrictions would become more 
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severe as Irish statute31 establishes an absolute monopoly on its restrictions. Although 
there is a defence for non-commercial use32, even the indirect means of infringement 
includes the idea that a mere supply of technologies or parts giving effect to the product 
would amount to the same33. Thus on a literal reading it could be argued that if this were 
applied to file-sharing, it would be more stringent than the current case law in the area 
(discussed below), voiding the defence of acting as a mere conduit; content would not 
need to be moderated to a material degree, simply the forum provided. More so, it would 
ignore the simple fact that despite this body of law relating to the commercial exploitation 
and copy of artists, it is not based up what is commercial in principle but progression and 
development of each medium; to reduce literature or music down to what is likely to be 
used in a commercial context would undoubtedly lead to some degree of stagnation, as it 
would remove the attraction to innovate by increasing the risk involved in entering the 
market by limiting the earning potentials. 
Furthermore if there was only gains to be made from commercial use, there are many 
ways in which to mitigate the money that could be recovered. Fair dealing is a common 
defence against using music for non-commercial purposes, which Lord Denning in 
Hubbard34 ruled that where the use was minimal, for criticism, review, report of current 
events or research, it is justifiable. Thus Stephanie Lenz35 was able to use a well-known 
Prince song as the usage was small, if not incidental36 (any other music could have 
feasibly offered the same results, though it would be unlikely to satisfy the latter as without 
it, there would be no result). A potential fly in the ointment comes in the form of Channel 4 
TV37, (where a documentary concerning banned films dealt with A Clockwork Orange as 
40% of its subject matter and used 8% of the movie in the broadcast) which was found be 
within the scope of the same defence. As a result, unless the full contents of a work is 
included on a site such as Youtube, it is difficult to assess whether or not it would infringe. 
Likewise, if the only revenue stream for artistic output was its corporate usage, it would be 
likely that companies would treat it as another liability that could be limited to some greater 
extent. 

The Illegal Downloader V. The Modus Operandi
If one accepts that regardless of its definitive impact file-sharing must be curtailed, the next 
hurdle to overcome is whether or not to prosecute those who avail of downloading and 
thus infringe copyright, or those that facilitate the same, with two competing bodies of law 
developing to fill the void.

31 Patents Act, 1992

32 Ibid at s42(a)

33 Ibid at s41

34 Hubbard v Vosper (1972) 1 AER 1023

35 C. Rampell, “Standing Up To Takedown Notices” (Washington Post, October 19 2007) http://
www.washingtonpost.com/wp-dyn/content/article/2007/10/18/AR2007101802453.html accessed on 24 
October 2010 18.34pm

36 Supra n27 at S.52

37 Time Warner Entertainment v Channel 4 TV (1993) 28 IPR 459
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From an economic perspective, it is largely impossible to argue in favour of going after the 
smaller party. Using Coase yet again38, the fees and expense to which a company would 
have to go to in order to prosecute each person individually would be prohibitive on them 
from the beginning and even civil procedures would unlikely reimburse them for the works 
copied. Perhaps the largest development has been the Eircom settlement which operates 
on a “3 Strikes” policy39; a record company will supply the details of a person believed to 
be downloading content illegally, at which point Eircom will issue a formal warning and 
after three, the internet connection would be cut. Furthering this is their decision to 
allowing the blocking of the Pirate Bay file-sharing network in particular, which straddles 
the line between tackling the individual and the networks themselves, however as TJ 
McIntyre includes in his assessment it is “without any real judicial scrutiny”40. This 
sentiment holds true in both instances as neither requires the courts to evaluate the merits, 
with the music industryʼs lobbying group acting as a quasi-judicial and legislative body, 
creating a body of law not through precedence but acquiescence; the judiciary is 
effectively administrative, meaning the industry regulates the market without challenges.
Worse still, the latter has a negative effect on Eircom as if they remain the only body to 
conform to these settlements, they will become less desirable a service for those who 
intend to infringe copyright through file-sharing. It is ineffective from the industryʼs 
perspective in that without widespread compliance, they have no material influence on 
behaviour within the State. A user disconnected from the Eircom network can simply move 
to a competing service provider without their relationship with the same affecting them any 
further, in fact they will have a wider access to websites that the industry finds repugnant.

Within the context of combatting the networks promoting file-sharing, the laws regulating 
copyright are not as stringent as those revolving around patents41, Section 12 of the 
European Directive on Electronic Commerce42 allowing for the defence of acting as a mere 
conduit. The only substantial exception to this attempt at regulation, exists where they 
alter, highlight or control the information provided but why there seems to be a requirement 
of external control beyond the system itself linking to infringing articles is something that is 
largely ignored; if the system can be amended to filter out infringing material or those that 
share it, is the lack of action not enough? Since it has become an expectation of such 
networks to include illegal articles, is it reasonable to say they were not on notice? The 
idea of notice is contained within US legislation43 which outlines a “requisite level of 
knowledge” being enough, which in A&M44 amounted to just that, an understanding of how 
the service itself was used. The fact that Napster even used its personal servers as an 
intermediary meant that they were capable of controlling those who had access to the 
network and theoretically, the ability to regulate content through the access of users. Since 

38 Supra n26

39 Irish Times, “Eircom Adopts “Three Strikes” Rule” (29 January 2009) http://www.irishtimes.com/blogs/
minibyte/2009/01/29/eircom-adopts-three-strikes-rule/ accessed on 24 October 2010 20.40pm

40 TJ McIntyre, “Eircom To Block The Pirate Bay From September; UPC Not So Keen” http://
www.tjmcintyre.com/2009/08/eircom-to-block-pirate-bay-from.html quoting A. Wreckler “IRMA/ISPs: Why 
Weʼre About To Sell Ourselves Out” http://www.yourtechstuff.com/techwire/2009/02/irmaisps-why-were-
about-to-sell-ourselves-out.html accessed on 24 October 2010 20.50pm

41 Supra n33

42 Directive 2000/31/EC

43 The Digital Millennium Copyright Act of 1998, summary at http://www.copyright.gov/legislation/dmca.pdf

44 A&M Records Inc v Napster Inc (2001) 8 9th Circuit 239 F 3d 1004
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then the internet has adapted to such changes by removing themselves as a physical 
conduit (by avoiding the use of their own servers to relay searches and file transfers, 
leading to a proliferation of “aggregators”, essentially websites and services that collect 
links to infringing files from across the internet and centralise them for the user. The site 
then becomes for all intensive purposes a search engine, which would fall within the remit 
of the EU law as it would only have to avoid the manual selection or exclusion of 
information. US law has thus begun to mimic this idea in that the ignorance of supposedly 
obvious infringements is of little importance. in eBay45, the obvious fact that the company 
routed activities through their servers was ignored in favour of how deeply they controlled 
content. This is in line with the French eBay case46 where the same consideration was the 
basis of a finding against them. The only significant mention of “reasonable knowledge” 
comes in Grokster47, but even this does not discuss the minimum requirement for the 
same, focusing more on where the infringement was actively promoted and there was no 
doubt the software was created for illegal activity. It being a case involving software, also 
does not address, like the Napster case, if file-sharing itself is illegal.

Conclusion
It is almost impossible to envisage an end to the war on free content (especially in those 
cases where it is illegal) versus the rights of artists, be it whether or not the act of file-
sharing is even legal, but taking into account the cultural differences that have arisen 
between jurisdictions, it will not be as clear as it may need to be in order to address a now 
widespread behaviour online.

45 J.M. Picerno, “Tiffany (NJ) Inc. v eBay Inc 576 F.Supp.2d 463 (S.D.N.Y. 2008) Vol 13:163 Intell. Prop. L. 
Bull. at 163

46 SA Louis Vuitton Malletier v eBay Inc and eBay International (2010) E.T.M.R 10

47 Metro-Goldwyn-Mayer Studios Inc et al v Grokster Ltd et al no 04-480 (2005) http://w2.eff.org/IP/P2P/
MGM_v_Grokster/04-480.pdf accessed on 24 October 2010 at 12.35am
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